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DIAGRAM NEEDED. 





It would take something like a table 
of descents to figure out some Missouri 
Supreme Court decisions. We give sum- 
mary of what was handed down on No- 
vember 24, 1913, on page, 429. If one will 
read it twice he will be dizzy and if he 
attempts it three times, he had best take 
a day off, or his client will get the worst 
of it. 





“RILING” THE PEOPLE’S PRIDE—A BAD 
ARGUMENT AGAINST THE RECALL. 


“The temporary judgment of the voting | 


citizenship cannot be relied upon for wise 
and consistent action.” This argument used 
by Hon. Rome G. Brown, of Minneapolis, 
in his recent attack on the Recall of Decis- 
ions before the Tennessee Bar Association 
is hardly one calculated to turn the popular 
mind from its infatuation from any of its 
false gods. In the first place it is not true 
at least of our present intelligent citizen- 
ship; and even if true, it is on a par with 
the argument used recently by the repre- 
sentative of a certain charitable organiza- 
tion who wanted to take charge of a poor 
man’s children on the ground that he was 


not a “fit” man to raise them. Any other ! 


argument might have won the poor man’s 
consent, but that one just riled his pride. 


There are many good arguments against 
the recall of judicial decisions, the most ef- 
fective being not the ignorance or the in- 
competency of the electorate but the ex- 
pense and cumbersomeness of the machin- 
ery required to record the people’s decision 
as well as the serious responsibility as- 
sumed in thus dealing with technical ques- 
tions. This argument will appeal to the 





common sense of the people while the other 
will “rile” their pride. 





PROCESS SERVED OUTSIDE OF STATE 
SUFFICIENT FOR JUDGMENT IN PER- 
SONAM AGAINST DOMESTIC CORPO. 
RATION. 





Our esteemed contemporary, the New 
York Law Journal, in an interesting edi- 
torial in its issue of November 18, 1913, 
discusses the case of Straub v. Lyman Land 
and Investment Co., 141 N. W. 979, de- 
cided by Supreme Court of South Dakota. 

There it was held that service on a do- 
mestic corporation, so as to bind it by a 
general judgment, could be made on an 
officer designated by the statute whether 
this be done either within or without the 
state, the statute specifically so provid- 
ing. 

To reach this conclusion it was argued 
in an opinion assented to by all of the 
judges, except one taking no part in the 
decision, that it was held only in Pen- 
noyer v. Neff, 93 U. S. 814, that non-resi- 
dents of a state could not be served, while 
outside of the limits of the state, with 
process so as to authorize a judgment in 
personam, and this necessarily means non- 
residents with the power of locomotion— 
those who can depart from and return to 
their homes. 

As to a domestic or other corporation 
it is said its activities may be elsewhere, 
but its personality is stationary. It may 
send its energies abroad, but it lives and 
moves and has its being in only one place. 

This view may seem a metaphysical 
abstraction in respect of a corporation 
whose every activity is as foreign to the 
place of its accouchement as may be the 
nativity of an ambassador’s child to the 
country whose flag he represents. The 
umbilical cord of the corporation, how- 
ever, is never cut, while with this child 
it is the same human process at home or 
abroad, only its parent is not abroad in 
aspect of law. 
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The court thus reasons, after prem- 
ising that a corporation, as an artificial 
person, has no power eundi et revertendi, 
but solely manendi: “The constitutional 
limitation as to persons without the state 
does not apply to persons actually with- 
in its boundaries. As to persons within 
the state, the c constitutional restric- 
tion is that they shall not be-deprived of 
life, liberty or property without due pro- 
cess of law. If service of summons out- 
side of the state, upon a non-resident who 
has property in the state, is sufficient no- 
tice to afford an opportunity to appear 
and defend against the taking of its prop- 
erty, we see no reason for holding that, 
as to a domestic corporation, a like ser- 
vice upon its agent or officer, outside the 
state, is not likewise sufficient to consti- 
tute due process of law.” 


The analogy here seems a little lack- 
ing as to the end aimed at. In the case 
of the non-resident the result is a suffi- 
cient basis for a judgment in rem, while 
as to the corporation there are looked for 
the constituents of a judgment in personam. 


Nevertheless, the notice in the latter 
case would seem to have better support 
in an indisputable presumption of law, 
than in the former. Mr. Justice Field, in 
Pennoyer v. Neff, thought that the com- 
mon course of experience showed that a 
resident temporarily abroad and also a 
non-resident knew what was being done 
as 9» his property in the jurisdiction 
where it was being given protection un- 
der the law. But whenever a competent 
agent of a being, that may act only 
through agents, may be notified, under 
color of law, it must be indisputable that 
this being ‘s notified. Otherwise it could 
not be reached at all. Though the agent 
fly on the wings of the morning, yet this 
far away agent must be, so far as the law 
is concerned, in electrical or telepathic 
sympathy with his principal. He is both 





agent and principal in regard of notice, 
and, therefore, in law he is at the home 
of his principal. 


Certainly it would seem that, if an in- 
dividual may be deemed in his house 
when a summons is served on a member 
of his family, it ought to be deemed well 
within the limit of constitutional notice 
to serve an agent of a corporation, wheth- 
er he is in his office, his house, his club 
or visually apparent in any other place. 

An interesting suggestion arises out of 
what the court says as to its seeming 
that the statute of South Dakota intend- 
ed that, where a foreign corporation has 
property in that state or the cause of ac- 
tion arises therein, service may be either 
within or without the state upon a desig- 
nated officer, but it says: “That ques- 
tion is not before us and we do not de- 
cide it.” 

We doubt very greatly whether such 
a provision would be constitutional. 
The fact that a foreign corporation can 
have no presence elsewhere, as the court 
argues, seems to militate against the 
validity of such a provision, unless there 
is an express waiver as a condition pre- 
cedent to doing business in a state. Cer- 
tainly it would seem that nothing more 
would be effectuated than legalizing pro- 
ceedings in rem. 

However, customary language about a 
foreign corporation going into another 
state and of its removing therefrom, 
would not seem in the face of the South 
Dakota opinion to have about it strict 
technical accuracy. It has been decided 
it cannot leave home, but it only puts 
the physical 
If all of them are always some- 


presence of its 
abroad. 
where else than where the corporation is, 
it would be no wonder if it felt lonesome, 
But corporations are legal abstractions, and: 
“A breath can make them as a 
breath has made.” 


agents 
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NOTES OF IMPORTANT DECISIONS, 





CRIMINAL LAW—LARCENY BY BAILEE 
ABSTRACTING MONEY FROM LETTER 
ENTRUSTED TO HIM.—North Carolina Su- 
preme Court states the common law rule to 
be that an esential ingredient of larceny is 
that possession shall have been acquired 
against the will of the owner and, ordinarily, 
with intent at the same time to steal. The 
taking might be by trick or contrivance, but 
at all events stealthily. There also decision 
went to the effect of saying custody, as the 
keeping by a servant, is constructive posses- 
sion by owner, where the servant appropriates 
with felonious intent. But where one is bailee 
merely and not a mere custodian, the court 
recognizes a distinction. State v. Ruffin, 79 S. 
E. 417. 

Even, however, as to this it is said: “The 
well-established principle is that a bailee who 
breaks bulk and appropriates goods or a 
part of them to his own use with felonious 
intent is guilty of larceny.” For this, several 
cases are cited. 

One of these cases, State v. Fairclough, 29 
‘Conn. 47, 78 Am. Dec. 590, quotes from Lord 
Coke as follows: “If a bale or pack of mer- 
chandise be delivered to carry to one at a 
certain place and he goeth away with the 
whole pack, this is no felony, but if he open 
the pack and take anything out animo furandi 
this is larceny.” 

These refinements are not so illusive as 
they first appear to be, as the first deviation 
from the strict purpose of a bailment starts 
a new situatiom—a repudiation of the bail- 
ment. Perhaps one would not have to open 
the pack to make the initial repudiation. The 
bailee, might turn out of his course in the 
errand of his bailment and that would be the 
starting point and it would better fit a situa- 
tion where there was no bulk or package to be 
broken. 





INSURANCE—CONDITION OF FORFEIT- 
URE IN PREMIUM NOTE.—The Court of 
Appeals of Georgia confirms a prior holding 
that: ‘Where the condition as to forfeiture 
for non-payment on maturity of a note given 
for the premium is contained only in the note, 
the mere fact that the note is not paid at 
maturity does not itself avoid the policy. Such 
a provision is a condition subsequent of which 
the company must avail itself by clear and 
unequivocal acts.” Columbian Nat. Life Ins. 
Co. v. Mulkey, 79 S. E. 482. 

This is a syllabus decision and nothing is 





indicated as to what must be the nature of 
the acts to make the forfeiture ensue. 

It was held in Reed v. Banking Reserve Life 
Ins. Co., 192 Fed. 408, a district court case, 
that in the federal courts the rule was the re- 
verse of what the Georgia case holds. And in 
North Carolina the ruling was that forfeiture 
results where the note was merely an exten- 
sion of the time for " vment, this court 
seeming to look upon this’ ¥ an exception to 
the rule the Georgia court states. Sexton v. 
Greensboro Life Ins. Co., 72 S. E. 863. 

In Alabama it was held that a condition of 
forfeiture in initial premium notes as waiver 
by company for actual payment is operative, 
this seeming to be another exception to last 
named rule. Satterfield v. Fidelity Mut. L. 
Ins. Co., 55 So. 200. But in Illinois it was 
held that, if the agent accepts such a note as 
absolute payment, a condition in a policy that 
failure to pay any premium note when due, 
would forfeit the policy did not apply. Devine 
v. Federal L. Ins. Co., 250 Ill. 208, 95 N. KE. 174. 

A Circuit Court of Appeals held as did the 
North Carolina court where the note was an 
extension of payment. N. Y. Life Ins. Co. v. 
Slocum, 177 F. 842, 101 C. C. A. 56. 

There seems to be no inconsistency in the 
cases above cited except the Reed case with 
the others and the Slocum case implies that 
the rule is not altogether as the Reed case 
says. There ought not to be any leaning of con- 
struction in favor of the company, where the 
forfeiture clause appears only in the note, un- 
less some waiver or indulgence has been ex- 
tended to the assured. If a note bearing in- 
terest is as good as cash and taken in due 
course of business that ought to be a satisfac- 
tion of the consideration for which it is given. 








DEDUCTIONS ALLOWABLE BY THE 
INCOME TAX. 





It is rather surprising, when we stop to 
consider the number of lawyers in the pre- 
sent Congress, that as important a piece 
of legislation as the income tax section of 
the Underwood-Simmons Tariff Act should 
be so confusing in its terminology and 
should demand construction in so many 
of its parts. 

At this writing the Commissioner of In- 
ternal Revenue, with the approval of the 
Secretary of the Treasury, nas already is- 
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sued two sets of regulations, comprising 
together sixteen pages of printed matter 
(the income tax section comprises nineteen 
similarly printed pages), and these regula- 
tions deal mainly with what is meant by 
the words “deduction at the source,” leav- 
ing, therefore, a number of questions to be 
covered by further regulations or decisions 
of the court. 


I propose here to discuss some few ques- 
tions which clearly arise out of the very 
It would re- 

treatise to dispose of al! 


language of the act itself. 
quire a very long 
of them. 

In paragraph B of Section IT it is stated 
that in computing net income for the pur- 
pose of the normal tax an individual shall 
be allowed certain deductions, setting them 
out in order, the first being as follows: 
“the necessary expenses actually paid in 
carrying on any business not including per- 
sonal, living or family expenses.” This ex- 
emption standing alone would seem to be 
clear in its meaning, but when we read the 
the second exemption, to-wit: “all interest 
paid within the year by a taxable person on 
indebtedness,” we are obliged to stop to 
consider whether that part of the first ex- 
emption dealing with living expenses must 
be read as an exception to the payment of 
interest or not. It is very possible that in- 
debtedness may be incurred to meet living 
expenses in the ordinary acceptation of that 
term, and, if such should be the case, inter- 
est paid on any such indebtedness, provid- 
ed the exception of living expenses is rea‘ 
into this second exemption, could not be de- 
If you do not read the exception 
of living expenses into this second exemp- 
tion, you will find that the person who 
pays rent for his home cannot claim an ex- 


ducted. 


emption for such payments, while the per- 
son who pays interest on a deed of trust, 
representing practically the cost of his home, 
is entitled to deduct such payments as be- 
ing interest on indebtedness. My personal 
opinion is that it was the intention of the 
law-makers to exclude living expenses in 
arriving at net income, and that each of the 





eight exemptions allowed stands alone and 
no part of any one of them is to be read 
into any of the others so that all interest 
on indebtedness, no matter for what pur- 
pose incurred, is exempted. But how much 
simpler it would have been to have said 
“that in computing net income for the pur- 
pose of the normal tax no personal, living 
or family expenses shall be deducted but 
the following shall be allowed as deduc- 
tions.” We would then only be obliged to 
determine what is meant by “living ex- 
penses,” i. e, whether interest paid on a 
deed of trust encumbering the home should 
be so construed or not, and we would be 
relieved of the solution of the contention I 
have above outlined. 

Paragraph C. of Section IT provides that 
from the net income as ascertained by the 
provisions of the act “each of said persons” 


So 


shall deduct the sum of $3,000.00, plus 


$1,000.00, if the person making the return 
be married and living with his wife or hus- 


but in no event 
shall this additional exemption of $1,000.00 


band, as the case may be; 


be deducted by both a husband and a wife.” 
lf this paragraph had stopped here, it would 
have been reasonably clear that only one 
member of the family of husband and wife 
could claim the additional $1,000 exemp- 
tion, the other to be content with the reg- 
ular or fixed deduction of $3,000. But pre- 
sumably for the purpose of setting at rest 
any contention over the meaning of this 
paragraph a proviso was added, which pro- 
viso, I think, seems to confuse rather than 
The proviso reads as 
“Provided that only one deduc- 


clarify its meaning. 
follows: 
tion of $4,000 shall be made from the ag- 
gregate income of both husband and wife 
when living together.” 

It is clear that the whole act intends to 
allow to each individual a fixed deduction 
of $3,000 from the amount of his or her net 
income as ascertained under the provisions 
of the act. It is also clear that it was not 
the intention of the law-makers to put an 
additional tax on matrimony, and I do not 
think it fair to charge them with the belief 
that “two can live as cheap as one.” 
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The additional one thousand deduction 
was made rather as an encouragement to 
matrimony, or at least with a knowledge 
of its added obligations. The body of the 
paragraph, I think, means that if husband 
and wife are living together and each has 
a taxable income, one of the two may de- 
duct $4,000 and the other $3,000. The 
proviso says that only one deduction of 
$4,000 shall be made. It does not say that 
the other shall not deduct the normal or 
fixed $3,000 which the act gives to every 
taxable individual, and my view is that the 
other is entitled to this latter deduction. 
The words “aggregate income of both hus- 
band and wife” lead to the confusion and 
give rise to the construction that husband 
and wife shall be allowed together but 
$4,000 as a deduction instead of $7,000. 
Such a construction would cause a single 
man and woman each with a net income of 
$3,000, who would be exempt from tax- 
ation if they remained single, to pay the 
tax on $2,000 if they married. 

The regulations of the Treasury Depart- 
ment, part 2, attempts to construe this para- 
graph. It reads as follows: “But if a hus- 
band and wife live together and each has 
an annual income liable for the normal tax 
of 1 per cent, then in that event they shall 
make a separate return, and the $4,000 ex- 
emption allowed to a husband and a wife 
living together may be claimed and deduct- 
ed by either the husband or wife as they 
may mutually agree (but not by both separ- 
ately) or the-said exemption shall be pro 
rated between them in proportion to their 
net income.” 

Even this interpretation is not entirely 
clear and leaves the question still mooted, 
whether the other of the two shall be en- 
titled to the normal or fixed $3,000 deduc- 
tion, because it does not say in terms at 
least that when the one as may be mutually 
agreed deducts the sum of $4,000, the oth- 
er shall not deduct only $3,000. A few 
well placed words could have avoided the 
necessity of any construction of a simple 
matter of this sort, and as a matter of fact 
this purported construction by the depart- 





ment is little plainer than the act itself. 

Paragraph E, Section II, provides, among 
other things, that “all persons, firms, co- 
partnerships, companies, corporations, 
joint stock companies or associations and 
insurance companies in whatever capacity 
acting, including lessees or mortgagors o1 
real or personal property, trustees acting 
in any trust capacity, executors, adminis- 
trators, agents, receivers, conservators, em- 
ployers and all officers and employees of 
the United States having the control, re- 
ceipt, custody, disposal or payment of in- 
terest, rent, salaries, wages, premiums, an- 
nuities, compensation, remuneration, emolu- 
ments or other fixed or determinable an- 
nual gains profits and income of another 
person exceeding $3,000 for any taxable 
year are hereby authorized and re- 
quired to deduct and withhold from such 
annual gains, profits and income such sums 
as will be sufficient to pay the normal tax 
imposed thereon by this section, and shall 
pay to the officer of the United States Gov- 
ernment authorized to receive the same; 
and they are each hereby made personally 
liable for such tax.” 

It is clear that if an individual or a cor- 
poration or any of the other agencies above 
enumerated should be obligated to pay a 
fixed gain, profit or income exceeding 
$3,000 per annum to an individual that 
such individual or agency must deduct the 
normal tax (unless a claim of exemption 
is made as otherwise provided) and pay it 
over to the proper governmental officer. It 
is not clear whether the normal tax on fixed 
gains, profits or incomes exceeding $3,000 
payable to a corporation either by an indi- 
vidual or other agency must be deducted 
by the individual or other agency. The 
language of the act as above quoted says, 
in this connection, “gains, profits and in- 
come of another person.” It is true that 
the act in the beginning of this paragraph 
under consideration uses the words all per- 
sons, firms, corporations and the like in 
seeming contrast, so that the meaning in- 
dividuals should be given to the word per- 


‘sons, and that therefore it ought to follow 
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that when the act uses the words “income 
of another person” further along in the 
same paragraph that this word person 
should be translated, so to speak, as mean- 
ing individual in contrast with the other 
enumerated agencies. And this is probably 
what this section of the act was intended 
to mean. But the word person has time 
and again and as a general rule been judi- 
cially held to include corporations (1) and, 
if we adopt the construction which I pre- 
sume the law-makers intended, because 
they have required all corporations to make 
returns, we must discard in this instance 
the accepted definition of the word person 
and hold that it means individual and does 
not include corporation. Here again a 
slight change in the wording of the act 
would have avoided an uncertainty of this 
kind. And it is an uncertainty as the “rule 
of reason’ decision clearly laid it down 
that the Congress will be considered as ad- 
vised of the state of law when accomplish- 
ing enactments, and the Congress therefore 
knew that the word person includes cor- 
poration. 

Paragraph G (a), Section II provides, 
among other things, that “the normal tax 
hereinbefore imposed on individuals shall 
be levied, assessed and paid annually upon 
the net income arising or accruing from all 
sources’ by corporations and other such 
agencies. Further along in section (b) of 
this same paragraph is enumerated the de- 
ductions that corporations and the like may 
make in order to arrive at net income. In 
paragraph B, Section II, which deals with 
the deduction an individual may make, it 
is provided in the last paragraph of para- 
graph B, that in computing net income wn- 
der this section interest upon national or 
state obligations, etc., shall be excluded. 

No similar paragraph is added to para- 
graph G, which deals, as I have said, with 
cor- 
The 
conclusion, therefore, that income derived 


deductions from income allowed to 


porations and other such agencies. 


(1) See Words, Facts and Phrases, Vol. VI, 
p. 5327, ‘‘Person’’—Private Corporation and mul- 
titudinous decisions thereunder. 





from government bonds owned by a cor- 
poration is not taxable, must be reached by 
some method of construction and not from 
the plain language of the act itself. Where 
the act says that the normal tax thereinbe- 
fore imposed upon an individual shall be 
paid on the net income of the corporation, 
it would seem to mean the normal tax of 
one per centum as contrasted with the ad- 
ditional tax individuals in certain instances 
have to pay, and not that the individual and 
the corporation shall arrive at their respect- 
ive net incomes by the same route. If you 
construe the paragraph beginning with the 
words “that in computing net income un- 
der this section there shall be excluded the 
interest upon the obligations of a state,” 
etc., which is, as I have said, the last part 
of paragraph B, which deals with indivi- 
dual deductions, as applying to the whole 
income tax act by reason of the fact that 
it says “in computing net income under this 
section,” and the income tax is designated 
as Section II of the Tariff act, then you 
can conclude that the interest on govern- 
ment bonds held by a corporation is not 
taxable. You reach this conclusion by this 
roundabout method of construction, where- 
as, if this meaning was intended, and I 
think it was, a word or two of reference to 
this’ clause, stating that it applied to cor- 
porations and similar agencies as well as 
to individuals would have removed this 
doubt. 


In dealing with the deductions allowed 
to corporations and similar agencies, the 
act provides (Paragraph G [b]) that a de- 
duction shall be made of “the amount of in- 
terest accrued and paid within the year on 
its indebtedness to an amount of such in- 
debtedness not exceeding one-half of the 
sum of its interest-bearing indebtedness 
and its paid-up capital stock outstanding 
at the close of the vear.” It is open, I 
think, to serious question whether this lan- 
guage means that a deduction of interest 
paid on one-half of the interest-bearing in- 
debtedness, plus the whole of the capital 
stock, or one-half of the sum reached by 
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adding the whole of the interest-bearing 
indebtedness to the whole of the capital 
stock. 


The fact that the deduction is to be one 
of interest paid on indebtedness measured 
by one-half of the sum so paid, and not a 
deduction of the amount of indebtedness 
itself, lends color to the interpretation that 
the whole of the capital stock can be in- 
cluded as a deduction in addition to half 
of the interest so paid, because, strictly 
speaking, interest is not paid on capital 
stock, and you cannot, therefore, say that 
the clause means one-half of the interest 
paid on indebtedness or interest paid on 
one-half of the indebtedness, plus one-half 
of the interest paid on capital stock. The 
special excise tax on corporations laid in 
the Payne-Aldrich Tariff Act permitted a 
deduction of interest paid on indebtedness 
not exceeding the capital stock. There was 
in that act a fixed deduction of $5,000 al- 
lowed in addition to the several special de- 
ductions. The income tax act, removing 
as it does the fixed deduction of $5,000, 
ought, in my opinion, to be construed as in- 
tending to create a more liberal special de- 
duction rather than a more limited one, and 
this greater liberality will be reached by 
construing the above language to mean the 
interest paid on one-half of the interest- 
bearing indebtedness, plus a sum equal to 
the whole of the capital stock. 


Whatever meaning was intended, I am 
sure could have been expressed in less in- 
tricate terms and should have been, be 
cause as the act stands the proverbial Phila- 
delphia lawyer must be called in, whereas 
the ordinary business man ought to have 
been able to interpret a clause of this kind, 
which deeply concerns him, without pro- 
fessional assistance. 


I have, I believe, gone far enough to sus- 
tain my premise that this act is confusedly 
drawn. These matters will be construed 
in time by the Treasury Department or the 
courts, or both, and the meaning to be 
placed on this, that or the other clause made 
definite, but a careful revision prior to its 





passage would have removed what prom- 
ises to be a task of great magnitude. 
H. Cuoureau Dyer. 
St. Louis, Mo. 








HOMICIDE—CONSPIRACY. 





PEOPLE v. KOHARSKI, 





Supreme Court of Michigan. Sept. 30, 1913. 





142 N. W. 1097. 





Where two cr more persons conspire to com- 
mit a felony, and homicide results, all are equal- 
ly guilty of homicide. 





BIRD, J. The respondent was informed 
against jointly with Joe Brostowicki and John 
Osik, and charged with the murder of Stan- 
ley Bartnitzki. He was given a separate trial 
and convicted of murder in the second de- 
gree, and judgment was pronounced thereon. 
Both respondent and the deceased lived on 
Willis avenue near Orleans street in the city 
of Detroit. On the night of July 3, 1912, the 
deceased, Stanley Bartnitzki, got into an al- 
tercation with Brostowicki and worsted him, 
after which Brostowicki walked east on Willis 
avenue, where he met the respondent Osik 
and another young man. Brostowickis cloth- 
ing gave evidence of his encounter. He was 
hatless, and was crying. He informed them 
what had taken place, and told them that he 
was going back to kill Bartnitzki. The boys 
advised him to go home; but he started back 
towards Bartnitzki’s house, followed by the 
boys. The testimony tends to show that Bros- 
towicki went into the yard first, and was fol- 
lowed by the defendant; some of it, however, 
is to the effect that the respondent entered 
the yard first, and began the assault. He ad- 
mits that he exnibited and fiourished an un- 
loaded revolver, saying that he would shoot 
any one “who did not stop fighting.” Bros- 
towicki and Bartnitzki soon became engaged 
again in a fight, in which Brostowicki stabbed 
Bartnitzki, as the result of which Bartnitzki 
died very soon after. 


It is claimed on the part of the people that 
Brostowicki was aided by the respondent in 
making the assault and in keeping the other 
members of Bartnitzki’s family from assisting 
him in his fight with Brostowicki. It is 
claimed upon the part of the respondent that 
he did nothing except to flourish the revolver 
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and threaten any one who did not stop fight- 
ing, and that he did not know Bartnitzki, and 
that he had no ill will or malice against him, 
and had no motive for either helping him or 
Brostowicki, as he had neither acquaintance 
nor connection with either. 

The respondent complains of several err- 
ors which occurred on the trial, two of which 
only will be considered. 

(1) At the outset of the trial, the prose- 
cuting attorney omitted the opening state- 
ment to the jury. This omission was called 
to the attention of the trial court, and a rul- 
ing requested that a statement should be 
made. The court refused to so rule, and his 
refusal is now assigned as error. There ap- 
pears to be no statute requiring the prose- 
cuting attorney to make an opening statement 
to the jury; but there is a court rule which 
seems to make it his duty, and upon this rule 
the respondent basis his argument. The rule 
provides that: “On the trial of a case it 
shall be the duty of the plaintiff's counsel, 
before offering evidence to support the issue 
on his part, to make a full and fair statement 
of his case, and of the facts which he expects 
to prove.” Circuit Court Rule, 24. The prose- 
cutor agrues that this rule is directory mere- 
ly, and not mandatory, and cites several au- 
thorities in support of his rule. Johnson v. 
Commonwealth, 111 Va. 877, 69 S. E. 1104; 
Holsey v. State, 24 Tex. App. 35, 5 S. W. 523; 
United States v. Sprague, 8 Utah, 378, 31 Pac. 
1049. 


(2) We are of the opinion that the rule is 
directory, and that it was promulgated for 
the purpose of having the plaintiff's case out- 
lined in advance so that the jury could the 
better see the force and bearing of the evi- 
dence as it came in, and, while we think it is 
a proper rule to enforce, we are not prepared 
to say that the refusal to enforce it is revers- 
ible error, where its omission is not shown 
to have been prejudicial to defendant’s case. 
It is not pointed out by respondent how his 
case suffered by reason of its omission, and, 
in view of the fact that the first witness upon 
the stand, the widow of the deceased, told a 
connected story of the whole controversy, we 
think the jury must have been early advised 
as to what the claims of the prosecution were. 

3, 4) (2) Serious complaint is made of the 
court’s charge, wherein he instructed the jury 
that: 

“There is another rule of law which you 
should understand in a case of this kind, and 
that is that, where several persons are con- 
cerned in the commission of a felony, or of 





any unlawful act, and, in the execution of a 
common purpose, any one of them commits 
a murder, all who are present aiding or abet- 
ting in the unlawful purpose are guilty of 
the murder, and it is not necessary, in order 
to make a party liable, that he be actually 
and immediately present at the commission 
of the offense.” 

“Therefore I charge you that, before you 
can find Koharski guilty of murder or man- 
slaughter, you must be satisfied beyond a 
reasonable doubt from the evidence that he 
entered into an offer with Brostowicki and 
Osik, his codefendants, to whip Bartnitzki. 
Brostowicki is the man who was convicted 
here the day before yesterday. If that is 
true, he would be responsible for those acts.” 


While respondent admits that the law is 
that, where two or more persons conspire to 
commit a felony, and murder results, all are 
equally guilty of murder, it is insisted that, 
where two or more enter into a common pur- 
pose to commit a misdemeanor, and one goes 
further and beyond the common intent and 
purpose and commits a felony, his co-con- 
spirators are not guilty of the felony. ‘The 
rule contended for by the respondent appears 
to have the support of our decisions. ‘The 
rule finds support in the case of People v. 
Knapp, 26 Mich. 112. It was again considered 
in the case of Nye v. People, 35 Mich. 16, and 
later, in the case of People v. Foley, 59 Mich. 
553, 26 N. W. 699, and the last case where 
the question was under consideration was the 
case of People v. Belton, 160 Mich. 416, 125 
N. W. 386, wherein Mr. Justice Stone said 
in part: “Undoubtedly, if two persons go out 
with the common purpose to rob a man—that 
being a felony—and the man resists, and is 
killed by one of the conspirators or robbers, 
while the other robber is aiding and abetting 
his comrades by watching in aid of the com- 
mon purpose or conspiracy, both might be 
guilty of murder, and this because of the con- 
spiracy to commit a felony. But that doc- 
trine would not apply in a case of assault 
with intent on the part of the assaulter only 
to rob, where the common purpose was to 
commit an assault only—a mere misdemean- 
or.” 


(5) The record contains evidence which 
fully justifies the verdict which was reached 
by the jury, and, had that portion of the 
charge complained of been omitted, the re- 
sult might have been the same. But if the 
jury were of the opinion that the conspiracy 
of respondent and Brostowicki went no further 
than a common purpose to whip Bartnitzki, 
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then there was no room for them under the 
charge of the court to reach a different con- 
clusion, although the respondent was entitled 
to it. As the proofs, would admit of such con- 
clusion, the charge was very damaging to 
respondent’s case, and the cause must be re- 
versed for that reason. 

The conviction will be set aside, and a new 
trial granted, and the respondent remanded 
to the proper authorities of Wayne county. 


Note.—Agreement to Commit Unlawful Act 
Resulting in Homicide Not Intended—The in- 
stant case seems not in accord with weight of au- 
thority. The cases hereinbelow seem not to con- 
sider the unlawful act being a misdemeanor or 
not, but rather the test is whether or not its be- 
ing unlawful probably might cause death in its 
purpose being pursued. If so participants in the 
design may be guilty, whether it be in the com- 
mission of a felony or misdemeanor. 

In State v. Finley, 118 N. C. 1161, 1171, 24 S. 
E. 495, it was said: ‘The evidence tended strong- 
ly to show an agreement between the defendants 
to engage in the pursuit of an unlawful object. 
that is, to worry and annoy and to oppress and 
assault the deceased by taking his cap from him, 
by boxing and slapping him violently, by threat- 
ening to put him in the lock-up, threatening to 
kick him, and drive him by their annoyances and 
persecutions to seek protection from them, by 
cursing him and chasing him up and down the 
street. In Regina v. Cox, 4 C. & P. 538, the rule 
is thus laid down: ‘If two persons are engaged 
in pursuit of an unlawful object, the two having 
the same object in view, and in pursuit of that 
common object one of them does not an act 
which is the cause of death under such circum- 
stances that it amounts to murder in him, it 
amounts to murder in the other also.’ The same 
doctrine is held in State v. Simmons, 6 Jones 21, 
and in State v. Gooch, 94 N. C. 987.” The state- 
ment as to the other defendant is: “The testi- 
mony tended to show an agreement between the 
defendants to engage in the pursuit of an unlaw- 
ful object; to worry and annoy and to assault 
the deceased by taking his cap from him, by 
chasing him about the streets, by throwing mis- 
siles at him—like bottles—by cursing him and in 
various other ways annoying him.” State v. Jim- 
merson, 118 N. C. 1173, 24 S. E. 4094. Both of 
these defendants were convicted of murder in 
the second degree and the convictions sustained. 

In Peden v. State, 61 Miss. 267, the evidence 
showed defendant and others banded together to 
take deceased from his house and whip him. He 
was severely beaten and died several days later 
from a blow on the head. This blow was struck 
by Davis, one-of the party. The death was not 
contemplated, but merely a flogging was intended. 
A conviction of appellant for murder was up- 
held, because there was evidence that Davis in- 
tended to kill. The court said: “A number of 
persons having conspired together to do the uri- 
lawful act of beating Walker the law makes no 
distinction between them, and each is responsible 
for the act of any of the party in the prosecution 
of the design, and, if death happened in the 
prosecution of the design, all are guilty of mur- 
der, if the person who caused the death is.” 








In Weston v. Com., rrr Pa. 251, 2 Atl. 
is broadly stated that: “It is enough 
crime be one of the incidental probable 
quences of the execution of a common design 
and should appear at the moment to one of the 
participants to be expedient for the common 
purpose.” Also it was said: “The intent stated 
in the assignment of error to hold possession of 
land by a show of arms for intimidation only 
was itself unlawful and draws to itself the con- 
sequences of acts done in carrying it into exe- 
cution.” Here it is-not said this was a felony, 
but merely that it was unlawful. 

And in Irvine v. State, 104 Tenn. 132, 56 S. 
W. 845, it is said, quoting apparently from I 
Whar. Cr. Law, Sec. 220, that: “All those who 
assemble themselves together with an intent to 
commit a wrongful act, the execution whereof 
makes probable, in the nature of things, a crime 
not specifically designed, but incidental to that 
which was the object of the confederacy, are re- 
sponsible for such incidental crime.” 

In State v. May, 142 Mo. 135, 43 S. W. 137, 
there was a killing with a club by one of two 
brothers attacking deceased, the club being picked 
up on the spur of the moment. The court said: 
“But suppose (for we can only suppose) that the 
evidence mentioned amounted to proof of con- 
spiracy between George and Charles May to beat 
the Burdettes with their fists, and that George 
May, acting independently of such agreement, 
struck and killed old man Burdette; for this 
Charles May could not be held responsible. This 
point has been expressly adjudged. Bishop says: 
‘Where two combine to fight a third with fists, 
if death accidentally results from a blow in- 
flicted by one, the cther also is answerable for 
the homicide. But if the one resorts to a deadly 
weapon without the other’s consent or knowl- 
edge, he only is thus liable.’ 1 Bish. New Cr. 
L., Sec. 637.” There does not seem any great 
reason for this distinction, and for the court to 
say hitting with a club is to act independently 
of such agreement, does not make it thus. The 
other cases speak of responsibility as reasonably 
within the purpose of the common design or not. 

Neither is the distinction pointed out in the 
excerpt accepted generally. Thus in State v. 
Furney, 41 Kan. 115, 21 Pac. 213, 13 Am. St. Rep. 
262, it is said: “Where an assault and battery 
is committed under an arrangement between de- 
fendants or with others, and death results from 
such assault, where there is no intention to kill, 
and such results could not have been anticipated 
or likely to happen therefrom under such circum- 
stances, the defendants would be liable for man- 
slaughter and not for murder.” For this are 
cited cases from Georgia, Alabama and Iowa 
and some English cases. This puts or seems to 
put all participants on an equal footing, but make 
no one liable for murder. 

In Gibson v. State, 89 Ala. 121, 8 So. 98, 18 
Am. St. Rep. 96, where there was evidence of a 
common design to assault and beat deceased. It 
was said: “Each would be criminally responsible 
for the acts of the other in prosecution of the 
design for which they combined, i. e. for every- 
thing done by the confederates which follows in- 
cidentally in the execution of the common de- 
sign as one of its probable and natural conse- 
quences, even though it was not intended as a 
part of the original design or common = 
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ITEMS OF PROFESSIONAL 
INTEREST. 





PROGRAM FOR NEBRASKA STATE BAR 
ASSOCIATION. 

The meeting of the Nebraska State Bar As- 
sociation wil be held in Omaha on Decem- 
ber 29th and 30th. The president’s address 
will be delivered by John J. Halligan, of North 
Platte. The annual address will be delivered 
by Horace E. Deemer, Justice of the Supreme 
Court of Iowa. Papers will be read to the 
Association by Frederick E. Shepherd, of Lin- 
coln, and Judge H. M. Grimes, of North Platte. 
Reports from the committees will be acted up- 
on during this meeting. 


REPORT OF VERMONT BAR _ ASSOCIA- 
TION. 

The thirty-fifth annual meeting of the Ver- 
mont Bar Association was held at Montpelier, 
October 7 and 8. The business meeting on 
the first day was devoted mainly to a discus- 
sion of the report of the Committee on Juris- 
prudence and Law Reform, George B. Young, 
of Newport, chairman. The report dwelt 
largely upon suggestions of improved pro- 
cedure. At the evening session, Hon. 
Clarkel Fitts, ex-attorney general of Ver- 
mont, and president of the Association, 
delivered the annual address. The five 
judges of the Supreme Court, the six Su- 
perior Judges of the Trial Court and Judge 
James L. Martin, United States District Judge, 
were all present at the meeting. The ad- 
dress was along the lines of the report of the 
Committee on Jurisprudence and Law Reform. 
The president suggested that no discussion 
be allowed in trial court of offers of, or objec- 
tions to, testimony—that it be limited to a 
brief statement of offer or objection. Mr. 
Fitts also suggested that no reversal should 
be made in the Supreme Court unless it af- 
firmatively appear that a new trial would pro- 
duce a different result. That if error be found 
affecting the question of damages only that 
on reversal, the retrial be limited to assess- 
ment of damages, leaving the judgment to 
stand. 

The annual banquet was held the evening 
of October 7th, 105 guests being present. 

The next forenoon was devoted to hearing 
reports of officers and routine business. The 
association elected as its president, Hon. John 
W. Rowell, until October 1, Chief Justice of 
Vermont, who resigned after a service on the 
bench of thirty-one years. Col. John H. 





Mimms, of Burlington, was re-elected secre- 


tary and librarian, 





THE CALIFORNIA BAR ASSOCIATION. 

On Nov. 20 to 22, 1913, the California Bar 
Association held its annual meeting at the 
Grand Hotel in San ‘Diego. 

The mayor of San Diego and the president 
of the local bar association welcomed the 
delegates and the president of the association, 
Hon. M. K. Harris, in his response, took as 
his theme the much discussed subject of “Our 
Judges.” 

One of the many committee raised the is- 
sue, “Should a Constitutional Convention be 
called in California.” This is a very live ques- 
tion in every state. The bar forced the issue 
in Ohio and many other states. The Missouri 
Bar Association, also, at its last session de- 
manded a new constitutional convention. All 
of which shows that the bar itself has admit- 
ted that we have outlined the ideals of the 
fathers and that the fundamental law of our 
various commonwealths must be changed to 
permit legislatures to meet the demands of 
the people for legislation like the Workmen’s 
Compensation Laws, etc., which are not al- 
ways possible of enactment under the present 
limitations. 

Two addresses, one by Mr. J. M. Eshleman 
and the other by Mr. Wm. F. Herrin, show 
the radical trend of professional as well as 
public opinion in California. The first ad- 
dress discussed the theme of “Control of Pub- 
lic Utilities in California,” and the other, 
“Government Control of Railroads.” 


There were other papers of interest, among 


which might be noted the address of R. S. 


Gray of San Francisco on “The Reorganiza- 
tion of the Bar as a Necessary Means to Jus- 
tice;” the paper by Mr. Robert A. Waring of 
Sacramento on “The Inheritance Tax Act;” 
and the discussion by Hon. W. I. Morrison 
of Los Angeles on “The Workmen's Compen- 
sation, Insurance and Safety Act.” 


MEETING OF THE OKLAHOMA BAR ASSO- 
CIATION. 

The Bar Association of Oklahoma meets 
December 29th and 30th, 1913, at Oklahoma 
City. The program of the meeting is as fol- 
lows. ’ 

December 29th, 10 a. m.—Address of Wel- 
come, C. B. Ames, Oklahoma City; Response, 
Geo. S. Ramsey, Muskogee; Address of Pres- 
ident, James H. Gordon, McAlester; Reports 





eseeana 





—_— —_— = 


— a a ' ‘ _—w 


we 





XUM 


Voi. 77 


CENTRAL 


LAW 


JOURNAL. 429 











of Vice-presidents;Report of Treasurer; Re- 
port of Secretary; Presentation of Resolu- 
tions; Report of General Council. 2 p. m— 
Reports of Committtees: Special Legislative 
Committee, S. H. Harris, Chairman; Special 
Committee on Education and Admission to 
Bar to Have Charge of Bill Before Legisla- 
ture, J. C. Monnett, Chairman; Special Com- 
mittee on Act Making it Misdemeanor to Prac- 
tice Law Without License, H. E. Asp, Chair- 
man; Judicial Administration and Remedial 
Reform, S. W. Hayes, Chairman; Jurispru- 
dence and Law Reform, C. B. Stuart, Chair- 
man; Law Reporting and Digesting, J. P. 
Day, Chairman; Legal Education and Admis- 
sion to Bar, J. C. Monnett, Chairman; Com- 
mercial Law, C. M. Fechheimer, Chairman; 
Uniformity of Laws, J. H. Burford, Chairman; 


* Code of Legal Ethics, W. H. Kornegay, Chair- 


man; Grievances, H. A. Ledbetter, Chairman; 
Investigation of Misconduct of Attorneys, by 
Chairman from each Judicial District; Necrol- 
ogy, G. H. Abernathy; Executive Committee, 
J. H. Gordon, Chairman; Report of Delegates 
to American Bar Association, E. E. Blake, 
Chairman; Banquets, J. G. Ralls, Chairman; 
General Discussion and Action on Reports. 
8 p. m.—Annual Address—‘The Recall of 
Constitutional Safeguards,’ Rome G. Brown, 
Minneapolis, Minn. 


December 30th, 10 a. m.—Paper: “How to 
Avoid the Law’s Delay Under Present Proced- 
ure,” Robert M. Rainey, Atoka; Discussion: 
Led by F. M. Bailey, Chickasha; Paper: ‘‘The 
Duty of the Lawyer in the Legislature,” John 
H. Burford, Guthrie. 2 p. m.—Discussion: Led 
by C. B. Emanuel, Sulphur; Paper: “The Pres- 
ent System of Taxation,” E. E. Blake, Okla- 
homa City; Discussion: Led by W. H. Korne- 
gay, Vinita; Election of Officers. 8 p. m— 
Banquet. 





A LEAF FROM THE DOCKET OF THE 
SUPREME COURT OF MISSOURI. 
Nov. 24, 1913. 

Court in Banc. 

(OPINIONS.) 


By LAMM, C. J. 

1564¥ Ann Armor et al apps v. J. T. Lewis et 
al; affirmed; Woodson, Graves, Brown, 
Walker & Faris, J. J., concur;, Bond, J., dis- 
sents in an opinion filed. 

15856 Mary Rollinson app. v. Wabash Ry. Co.; 
affirmed; Wocdson, Graves, Brown, Walker, 
and Faris, J. J., concur; Bond, J., dissents. 

16188 Daniel C. Whitaker v. C. R. I & P. Ry. 
Co.; affirmed; Graves, Brown, Bond and 





Faris, J. J., concur; Woodson, J., dissents 
im an opinion filed; Walker, J. dissents. 
16617 Union Cemetery Assn. et al v. Kansas 
City et al; reversed and remanded with di- 
rections; Lamm, C. J., Graves, Walker and 
Faris, J. J., concur; Brown, J., concurs in a 
separate opinion; Bond, J., dissents as to 

8rd paragraph and as to result. 


By GRAVES, J. 

16168 Charles D. McLure v. National Bank of 
Commerce et al; reversed and remanded 
with directions to enter judgment; Walker, 
J., concurs; Lamm, C. J., Woodson, Brown 
and Faris, J. J., dissent in the result, their 
views are expressed in a per curiam to the 
effect that the judgment be reversed and 
the cause remanded for a new trial on the 
issue of value; see per curiam appended to 
the opinion for its terms. Bond, J., having 
been of counsel, nisi, did not sit. 


By BROWN, J. 

17601 State of Missouri v. Grant et al; af- 
firmed; all concur except Faris, J., who dis- 
sents on result but concurs that we have 
jurisdiction, and Graves, J., who dissents 
on jurisdiction, but agrees to the opinion, 
if we have jurisdiction, and Bond, J., who 
dissents on the question of jurisdiction and 
does not vote on merits. 


By BOND, J. 

16135 Nodaway Drain Dist. No. 1 v. Illinois 
Surety Co.; affirmed; Graves, J., concurs; 
Brown and Faris, J. J., concur in result; 
Lamm, C. J., and Woodson and Walker, J. 
J., dissent. 


By BROWN, Com. 

15513 Berry et al v. Stigall et al; reversed 
and remanded with directions; Lamm, C. J., 
Woodson, Brown and Walker, J. J., concur; 
Woodson, J., in opinion filed in which 
Lamm, C. J., Brown and Walker, J. J., con- 
cur; Brown, J., also in an opinion filed; 
Graves, Bond and Faris, J. J., dissent; 
Bond, J. in opinion filed in which Graves 
and Faris J. J., join; they also dissent to 
the concurring opinion of Woodson, J. 


By ROY, Com. 

15639 Louisa RK. Shippey, app. v. Kansas City; 
reversed and remanded; Brown and Walker, 
J. J., concur; Woodson, J., concurs in sep- 
arate opinion; Lamm, C. J., and Bond, J., 
concur in result; Faris, J., dissents; Graves, 
J., dissents for the reason that plaintiff has 
barred herself by settling with one of the 
joint tort-feasors. 


i Court adjourned from day to day. 
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CORRESPONDENCE. 


APPELLATE COURTS FORBIDDEN 
JUDGMENT NOTWITH- 
VERDICT. 


FEDERAL 
TO RENDER 
STANDING 


Editor Central Law Journal, 

I have read your comments on the Slocum case 
Slocum v. New York Life Insurance Co., 228 U. 
S. 364) and have also read the opinion and dis- 
senting opinion and am convinced that your 
erititism and the dissenting opinion are alike 
aside from the mark. 


Our courts have been severely criticised for 
“legislating” and they have not always been 
able to their skirts, though, of course, 
were not always guilty as charged. That there 
has been judicial legislation at times cannot be 
denied and that all such tendency is unjusti- 
fiable will be admitted by many, since the courts 
are not law-makers but institutions charged 
with the duty of determining the meaning of 
instruments and applying the law to them. 


clear 


In my opinion your attitude is not far from 
that of ex-President Roosevelt who, as I under- 
stand it, insists that courts shall interpret the 
law to agree with his notion of it at the time 
(I believe he is credied with having invented 
the term “interpretive justice” as descriptive of 
this process), and reserving the right to change 
his mind. All of this is dangerous and in my 
opinion an unauthorized, arbitrary assumption 
and exercise of the power of the legislature. 


When the Constitution was adopted it was 
immediately assailed as not reserving and pro- 
viding for the right of trial by jury in law ac- 
tions as existed at common law in England, and 
the first congrass submitted to the several 
States the seventh amendment to the Constitu- 


tion (construed by the court in the Slocum 
case), which was promptly ratified by the 
States. Now if this amendment is found to be 


unfortunately worded in any respect (and I be- 
lieve it is unfortunately worded) the remedy is 
in the hands of Congress, not in the appellate 
courts. 


If the court is right (and I think it is, not- 
withstanding the able contra-argument of Jus- 
tice Hughes), then the amendment to the rule 
becomes a problem for the people through their 
representatives in Congress to determine wheth- 
er that rule shall prevail or another be adopted. 
But the rule handed down is better in my judg- 
ment than to have many rules of practice in the 
Federal Courts based upon the wording of the 
State statutes. There could be nothing more 
confusing. By all means let us make it what 
we want through an act of Congress. The Fed- 
eral Courts did not make the seventh amend- 
ment and should not be held responsible for its 
enforcement. Such an attitude is as unreason- 
able in a citizen or journal as was the complaint 
of members of Congress against Speakers Reed 
and Cannon for enforcing rules adopted by them 
and intended to be so enforced, when a complete 
and effective remedy by way of amendment was 
all the time in the hands of a majority of them. 


It is said that quite a large percentage of the 
representatives in Congress are lawyers, though 
I have not seen the figures. If this be true it 
should not require much time or argument to 





bring about submission of an amendment to the 
seventh amendment of the Constitution, giving 
Federal Courts the power to direct verdicts as 
is granted by the State courts in many of our 
States. (Mass.) 

It must be apparent on reconsideration of the 
Slocum case, that the court of Massachusetts is 
not expected to follow the Federal Court; indeed 
may not follow it if there is conflict between 
the law governing the Federal Courts and the 
law governing the State courts. These courts 
may and do sit in the same territory and have 
jurisdiction over the same matters, but they are 
not acting under the same law and are not 
bound by each others decision farther than by 
the rule of comity. 

If you do not like the decision, start a move- 
ment to amend the amendment, instead of crit- 
icising the majority for doing what it thinks 
is its duty under the law. I am not contending 
that Federal Courts should not have a right to 
direct verdicts and thus make an end of need- 
less litigation, but I am arguing that the courts 
must follow the law, may not mould it to suit 
their judgment, even under the guise of “in- 
terpretative justice,” and that Congress and the 
States alone can bring about a change which 
will not only give this right to the Federal Court 
but make the Federal Court practice uniform 
throughout the country. Ags it stands now, even 
this bad rule being general will be better for 
litigants than conflicting rules of practice. Let 
us have uniformity and let us appeal to Con- 
gress for relief in this matter. 

Respectfully submitted, 
A. T. COOPER. 

Cedar Rapids, Iowa. 

Note—While giving space, with pleasure, to 
our correspondent, we are constrained to say 
that we hope that there is no more evidence to 
convict us of believing in the Roosevelt doc- 
trine of “interpretive justice’ than our com- 
ments on the Slocum case, our most recent ref- 
erence to that being in a note in 77 Cent. L. J. 
280, on a unanimous decision of Massachusetts 
Supreme Judicial Court taking the same view 
as did Justice Hughes for himself and three 
other members of the court in the Slocum case. 
We expressed the same view, also seemingly held 
by American Bar Association’s Committee. We 
think none of these judges and lawyers are any 
more aware of their attitude resembling Mr. 
Roosevelt’s than we are. It seems to be merely 
a case where there is divergent view of the 
bearing of the Seventh Amendment. 

EDITOR. 


INTERPRETATION OF THE 
LAW. 
Editor Central Law Journal: 

The excellent articles in your issues of Sept. 
z6th and Oct. 31st by Roscoe Pound and A. H. K. 
respectively, deserve special study, and lawyers 
cannot reflect too seriously upon the subject of 
which they treat. The influence of the opinions 
and passion that results from that shallowest 
and most dangerous of all methods of treating 
public questions, the institutional, cannot be too 
sternly met or too courageously reprimanded. 
We cannot be too often reminded that the “in- 
stitutional persecutions of Protestant, of Cath- 
olic, of individual martyrs, political or social 
were supported by the indifferent, the acquies- 
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ence, or the active partisanship of the ‘unsoured 
majority.” Institutional wrongs are habitual, 
almost mechanical wrongs, and are peculiarly 
designed to injure those who practice them, 
and their descendants, not merely to the third 
and fourth generations but as in China for 
thousands of years. 

As suggested by Mr. Pond, to the sociological 


interpretation of law, and to sociological de- 

velopment generally, too much thought cannot 

be given. W. A. COUTTS. 
Toronto, Canada. 








BOOK REVIEW. 


FROST’S FEDERAL INCOME TAX LAW. 

Mr. Thomas G. Frost, author of a treatise on 
the Federal Corporation Tax Law, is also the 
author of a work on the Federal Income Tax 
Law approved Oct. 3, 1913. Of course, there is 
nothing of direct authority yet to be cited on 
the meaning of provisions of this law, but analy- 
sis fortified by decisions of the courts upon sec- 
tions of earlier income tax acts, and rulings of 
the Treasury Department and opinions of At- 
torneys-General thereon, furnish analogy and 
also presumption that words with the accepted 
sense put upon them carry that sense into repe- 
tition in our new act. In this way department 
decision may be thought to have more force, in 
the way of construction, than otherwise might 
be accorded to them. 

This kind of work ought to be of great prac- 
tical value for the reason just suggested, and 
this value may be thought to be enhanced by 
construction placed by English courts on the 
English income acts. We know the rule that 
aduption of a statute carries the sense placed 
on it from where it has been taken. 

The work is in attractive style and binding, 
law buckram and is published by Matthew 
Bender and Company, Albany, N. Y., 1913. 


CHAMBERLAYNE’S MODERN LAW 
DENCE. VOL. IV. 

The Central Law Journal, Vols. 72, page 
446, 73 id. page 69 and 75 id. 99, expressed 
its hearty appreciation of volumes 1, 2 and 3 of 
this notable work on the law of evidence, and 
the concluding volume of the series now on our 
table places, by its well-constructed index to 
the entire work, the capstone upon a column of 
great endeavor. 

The entire work runs in text paging to more 
than 4,600 pages and the arrangement is in log- 
ical progression to the end, while the statement 
of propositions, for which seemingly exhaustive 
authority is cited, is the product of clear analy- 
sis in the author’s mind. The author's philos- 
ophizing is so reinforced by apt decision that it 
bears little resemblance to opinionateness by 
the author, and yet is replete with suggestion 
of analogy and differentiation to meet the ex- 
igencies of varied conditions and problems, the 
solution of which requires the application of the 
reason and spirit of the law. 

Considering the great names associated with 
treatises on evidence, it is a distinct triumph 
that a writer may present the subject in a new, 
attractive and practical way. Mr. Chamberlayne 
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seems to have met the required test in his great 
work. 

The series are gotten up in the best style of 
the printer’s art, in their binding of law buck- 
ram and hail, from the publishing house of Mat- 
thew Bender and Company, Albany, N. Y., the 
final volume being of the imprint 1918. 








HUMOR OF THE LAW. 


Old Lady (offering policeman a tract)—“I often 
think you poor policemen run such a risk of 
becoming bad, being so constantly mixed up 
with crime.” 

Policeman—“You needn't fear, mum, It’s the 
criminals wot runs the risk o’ becomin’ saints, 
bein’ mixed up with us.” 


Sergeant Williams, the compiler of Williams’ 
Saunders’ Reports, was accustomed to spend his 
week-ends at his place in the suburbs of Lon- 
don. 

The erudite sergeant drove a horse which al- 
ways balked upon passing under Temple Bar, 
and the irreverent youth of the bar were wont 
to say that it was passing strange that the 
horse of so learned a man should always demur 
when he should have gone to the country. 


“I was talking to my colored man of all work 
the other day,” said Hon. James Yates Mellen, 
of Cleveland, “and I asked him if he went to 
church. 

“*Yassuh, I goes to church every Sunday,’ he 
said. 

“‘Are you a member” 

“*Yassuh.’ 

“What church?’ 

“‘*Prespeteeryun.’ 

“Mo you believe in the doctrine of election? 

“*Yassuh.’ 

“‘Do you think I am elected to be saved?’ 

“‘Law, Mr. Mellen, I didn’t even know you all 
was a candidate.’ ’’—Clevéland Plain Dealer. 





Uncle Rastus was a J. P. 
In the Reconstruction Days, 
And he sadly lacked experience 
In the courts and in their ways; 
When the proof was all completed, 
And the arguments were thro’, 
He was in a vex’d dilemma 
As to what was next to do; 
Then the lawyer, nudging Rastus, 
As amicus curiae, 
Whispered: “You must charge the jury, 
And they must your charge obey.” 
Uncle Rastus was uneasy 
As he shifted in his chair, 
And, amid the deathless silence, 
Looked the picture of despair; 
Glancing nervously about him, 
As he slowly scratched his head, 
Peering sagely o’er his glasses, 
To the jury thus he said: 
“Dis here case ain’t been much trouble 
To de Jestice Cote, an’ hence 
I jes chawges dis here jury 
Only dollar ’n fifty cents.” 
—A. W. Gaines, in Flotsam and Jetsam. 
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1. Alteration 
where there 
note 


of 
is no evidence 
was altered after 
nothing suspicious 
fact of an erasure, the presumption is that the 


Instruments — Erasure, — 
that the date of a 
execution, and there is 


upon its face beyond the 


alteration was made before it was executed.— 
Ensign y. Fogg, Mich., 143 N. W. 82. 

2. Association—Trading Association.—A trad- 
ing association is, generally speaking, one do- 
ing a business of buying and selling for profit, 
while those doing a business other than buying 
and selling for profit are non-trading.—Schu- 





macher vy. Sumner Teephone Co., Iowa, 142 N. 
W. 1034. 
3. Attorney and Client—Ambiguity.—The rule 


that ambiguity in contract as to attorney's com- 
pensation is to be resolved favorably to the 
client may not be invoked to perpetrate a pal- 
pable injustice, nor does it call for a construc- 
tion of .the contract beyond the express cov- 
enants of the parties.—Pinto v. Seely, Cal., 135 
Pac. 43. 


4. Bankruptey—Corporation.—In determining 
in what jurisdiction the principal place of busi- 
ness of a bankrupt corporation is located, doubt 
should be resolved in favor of that jurisdiction 
where it obtained its corporate existence, and 
where it is usually required to maintain an 
office.—In re Tennessee Const. Co., U. S. D. C.,, 
207 Fed. 203. 


5. Conditional 





Sale-—Though a conditional 


contract of sale was not filed in accordance 
with St. 1911, § 2317, until a few days before 
the seller began replevin, that fact -will not 


defeat his rights where no creditor of the buyer, 





—_ 





who became bankrupt, had any specific interest 
in the property or was misled by the seller's 
failure to record.—John Deere Plow Co. of Mo- 
line v. Edgar Farmer Store Co., Wis., 143 N. 
W. 194. 


6. Discharge.—A conveyance made 
bankrupt more than four months prior to the 
filing of the petition, though fraudulent, is no 
ground for refusal of the discharge under the 
act.—In re Wakefield, U. S. D. C., 207 Fed. 180. 


by the 








7. Manufacturer.—A bankrupt, engaged in 
the business of preparing and selling what are 
known as “Maraschino cherries,” held an oper- 
ator of a manufacturing establishment, within 
the meaning of Ky. St. § 2487, giving a lien to 
employes and those furnishing materials or sup- 
plies—In re Rheinstrom & Sons Co., U. S. D. C., 
207 Fed. 119. 


8. Partnership.—Where a firm has commit- 
ted an Act of Bankruptcy, the personal estate 
of an undisclosed partner is subject to admin- 
istration in such proceeding, whether he is in- 
solvent or not.—In re Samuels & Lesser, U. S. 
D. C., 207 Fed. 195. 


9. Trustee.—A bankrupt’s trustee, substi- 
tuted as complainant in a pending suit by the 
bankrupt to recover personal property, held to 
occupy the same position that the bankrupt 
would have occupied in the absence of an ad- 








judication.—Earl v. Jacobs, Mich., 142 N. W. 
1079. 

10. Bills and Notes—Alteration.—Under the 
express provision of Negotiable Instruments 


Law, a materially altered note in the hands of 
a holder in due course, not a party to such al- 
teration, may be enforced according to its orig- 
inal tenor.—Ensign y. Fogg, Mich., 143 N. W. 82. 


i1.—Notice.—Where plaintiff was not a good- 
faith purchaser of the purchase money note 
sued on, but with full knowledge of the exist- 
ing facts, procured same from the realty com- 
pany employing him, the fact that the consid- 
eration for the note had wholly failed consti- 


tuted a complete defense.—Schlemmer vy. Nel- 
son, Minn., 142 N. W. 1041. 
12. Boundaries—Prescription.— Where there 


is an uncertainty as to the true location of the 
boundary, an agreement fixing it, under which 
the parties have taken and held possession for 
more than 30 years, will be upheld, even though 
in parol.—Evans v. Bates, Ky., 159 S. W. 612. 
13. Brokers — Compensation. — Under a bro- 
ker’s employment contract providing that his 
commission shall be “due and payable when the 
deal is closed,” he is entitled to his commission 
when he brings the principal and purchaser to- 
gether, and they enter into an executory con- 
tract of sale——Lincoln Realty Co. v. Garden City 


Land & Immigration Co., Neb., 143 N. W. 230. 

14. Carriers of Live Stock—Claim of Dam- 
ages.—The requirement of written notice of a 
claim for damages for loss or injury to live 


stock during shipment does not apply to a claim 
for the death of animals which died in the cars. 


-—Southern Ry. Co. v. Bacon, Tenn., 159 S. W. 
602. 
15. Carriers of Goods—Common Carrier.—A 


common carrier may legally limit its business 
to carrying freight or passengers, and the fact 
that it does not carry one class does not pre- 
vent it from being a common carrier.—Oswego, 
D. & R. Ry. Co. v. Cobb, Ore., Pac. 181. 
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16. Carriers of Passengers-—Intoxication.—A 
earrier of passengers has the right to refuse to 
permit one to enter its train who is so intoxi- 
cated as to affect his conduct or to make him 
offensive to other passengers or to render him 
unable to care for himself.—Chesapeake & O. 
Ry. Co. v. Gatewood, Ky., 153 S. W. 660. 





17.- Mail Clerk.—A railway mail clerk in 
the discharge of his duties is entitled to the 
same degree of care for his protection against 
injury as a passenger.—Virginian Ry. Co. v. 
sell, Va., 79 S. E. 396. 

18. Charities—Definiteness.—In an attempted 
creation of a charitable trust, definiteness in 
details is not essential, but it is sufficient if 
the general purpose is expressed in terms indi- 
cating a clear desire; the details being dele- 
gated to the trustee.—In re Cleven’s Estate, 
Iowa, 142 N. W. 986. 

19.——-Parol Evidence.—A testamentary gift 
to home and foreign missions, construed in view 
of parol evidence to be a gift to the home and 
foreign missionary societies of a church, is a 
valid gift to charity.—Hitchcock v. Board of 
Home Missions, Ill, 102 N. E. 741. 


20. Chattel Mortgage—Attachment.—An at- 
tachment of mortgaged chattels by the holder 
of the mortgage thereon destroys the mortgage 
lien.—Johnson y. Jones, Okla., 135 Pac. 12. 

21. Commerce—Public Service Commission.— 
The Public Service Commission created by Acts 
1910, ec. 180, and given control by section 3 of 
railroads and common carriers doing business 
within the state, can exercise that control only 
over business of interstate carriers wholly con- 
ducted within the state——Laird v. Baltimore & 
Ohio R. R. Co., Md., 88 Atl. 348. 
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Constitutional Law — Riparian Owner. — 
The right of a riparian property owner to make 
a reasonable beneficial use of the water of a 
flowing stream is a yested property right which 
cannot be confiscated by the Legislature.—St. 
Germain Irrigating Co. v. Hawthorn Ditch Co., 
Ss. D., 43 N. W. 124 

23. Contracts — Public Policy. — Contract be- 
tween family physician and surgeon whom the 
physician had called in to perform operations, 
by which the surgeon was to divide his fees 
with the physician, held void as against public 
policy.—MeNair v. Parr, Mich., 148 N. W. 42. 

24.——Renunciation.—Where renunciation of 
an executory contract is accepted, the accept- 
ing party may sue at once to recover the value 
of what he has done toward performance; but, 
if he does not accept, he can sue only when 
the time for performance has arrived and re- 
cover damages as of that time.—Listman Mill 
Co. v. Dufresne, Me., 88 Atl. 354. 

25.——-Third Person.— Where, by a_ written 
agreement under seal, the grantee agreed to 
support the grantors during their lives and pay 
their funeral expenses, no action could be main- 
tained thereon for the funeral expenses by par- 
ties claiming under the undertaker, who was 
not a party to the agreement.—Lockwood v. 
Smith, N. Y¥., 143 N. Y¥. Supp. 480. 

26. Corporations—Estoppel.—The president of 
a corporation has no authority by virtue of his 
office to contract in its behalf; but where he 
without authority executes a contract, and the 
corporation retains and uses the consideration, 
it cannot repudiate the contract.—Ocilla South- 
ern R. Co. v, Morton, Ga., 79 S. E. 480. 











27. Courts—Equitable Set-Off.—An equitable 
set-off is cognizable only in a court of equity, 
and hence city courts have no jurisdiction to 
allow equitable set-offs.—McArthur v. Wilson, 
Ga., 79 S. E. 374. 


28.—Possession of Res.—Where a _ federal 
court has possession of the res, it may enjoin 
proceedings in a state court which affect such 
possession, but other questions which do not in- 
volve or threaten its possession may properly 
be litigated in the state court which first ac- 
quired jurisdiction.—Equitable Trust Co. of New 
York v. Pollitz, C. C. A., 207 Fed. 74. 


29. Criminal Law—Joint Defendants.—One of 
two defendants jointly on trial for murder can- 
not object that declarations of his co-defendant 
were made while in custody and under dures3. 
—State v. Cobb, N. C., 79 S. E. 419. 


30. Customs and Usages. — Presumption. —A 
buyer is bound by a universal and general cus- 
tom applicable to the trade or business, unless 
the contract stipulates to the contrary, or he 
notifies the seller that he is buying without re- 
gard to the custom.—Louisiana Red Cypress Co. 
v. George Gilmore & Co., Ga., 79 S. E. 379. 

31. Damages—Liquidated.—Where the damage 
to be sustained by the breach of a contract is 
difficult of ascertainment, a stipulation for for- 
feiture will, as a general rule, be treated as 
liquidated damages rather than as a penalty; 
but where the damages can be readily and ac- 
curately ascertained, the courts are inclined to 
treat the stipulation as one for a penalty.—Dopp 
v. Richards, Utah, 135 Pac. 98. 


32. Deed—Delivery.—Where a wife, who had 
not delivered a deed to her husband, intrusted 
it to a third person for use by him in connec- 
tion with an election, held, that this did not 
constitute a delivery which passed title to the 
husband.—Leftwich y. Early, Va.,.79 S. E. 384. 


33. Undue Influence.—Where a woman 77 
years old, whose mother died at the age of 93 
years, deeded 120 acres of land, reserving a life 
estate, the grantee agreeing to board and care 
for her for the remainder of her life, the con- 
tract was not unconscionable, and in the ab- 
sence of fraud, undue influence, lack of mental 
capacity, or breach of the agreement will not 
be set aside.—Clark y. Gustin, Mich., 142 N. W. 
1081. 


34. Kasements—Servient Estate—The owner 
of a servient estate can establish suitable gates 
at the termini of a way acquired by an adjoin- 
ing owner of farming lands by prescription; the 
prescriptive period maturing while the lands 
were uninclosed woodland, during which no 
gates or bars were maintained.—Luster y. Gar- 
ner, Tenn., 159 S. W. 604. 


35. Equity—Laches.—The mere lapse of time 
which does not result in changing the position 
of the other party does not necessarily consti- 
tute laches.—Parkinson y. Parkinson, Mich., 143 
N. W. 4. 

36. Eserows—Conditions.—A delivery to the 
grantee of' a deed placed in escrow upon his 
making payments called for by the escrow 
agreement is not defeated by the fact that the 
grantor had died before the payments were 
made.—Jackson y. jackson, Ore., 135 Pac. 201. 











37. Estoppel—Elements of.—The doctrine of 
estoppel in pais is an equitable one, and it can- 
not be taken advantage of by one claiming to 
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have been influenced by the conduct of another 
to his injury, who acted with knowledge of the 
facts relied on as constituting an estoppel.— 
Luck Const. Co. v. Russell County, Va., 79 S. 
E. 393. 

388. Evidenee—Burden of Proof.—The rule 
that, where knowledge or means of knowledge 
is wholly with the party not having the burden 
of proof, when all the evidence within the 
power of the moving party has been produced, 
the burden of evidence shifts to the other party, 
does not relieve the party having the burden of 
from making a prima facie case.— 
Woodman, N. M., 135 Pac. 86. 


evidence 
Young v. 
Declarations of Conspirator —Declara- 
tions of a co-conspirator are inadmissible to 
establish the fact of the conspiracy.—Kimble 
v. Gillard, Mich., 143 N. W. 79. 


39. 





40.—Parol Testimony.—The rule permitting 
parol evidence of failure of consideration does 
not permit a party to prove by parol a different 
consideration from that expressed in the instru- 
ment sued on, and then to show that such con- 
sideration has failed.—Lafayette Trust Co. v. 
Richards, 143 N. Y. Supp. 483. 





$1.——Parol Testimony.—Parol evidence was 
inadmissible to show that it was verbally stipu- 
lated as an integral part of the negotiation that 
a written contract, which by its terms was abso- 
lute, should in fact be conditional.—Samuel H. 
Chute Co. v. Latta, Minn., 142 N. W. 1048. 





4$2.—-Secondary.—A duplicate bill of lading 
was properly admitted in evidence, where it ap- 
peared that the original bill was beyond the 
court's jurisdiction and not accessible.—Rogers- 
McRorie Co. v. Robeson Cutlery Co., Ga., 79 S. 
E. 374. 

12. Kxeeution—Injunction.—An injunction re- 
straining an execution sale of an undivided in- 
terest in real property was improvidently is- 
sued, where the debtor had an undivided one- 
fourth interest in the property levied on, and 
there was no proof that the creditor had notice 
of any defect in such title, or that it was not in 
good faith.—White vy. Herrick Piano Co., Mich., 
142 N. W. 1057. 

14———_Interest Subject to.—Every legal inter- 
est in real and personal property can be seized 
and sold under execution.—Wilson Mfg. Co. v. 
Chamberlin-Johnson-Du Bose Co., Ga., 79 S. E. 
465. 

15. Fraudulent Conveyances—Fraud.—That an 
owner of land in good faith disposed of all his 
property prior to his death did not constitute 
a fraud upon an undertaker who buried him.— 
Lockwood vy. Smith, 143 N. Y. Supp. 480. 

46. Intent.—A conveyance of real estate 
for a valid consideration cannot be set aside a3 
fraudulent, unless the grantee knew of and par- 
ticipated in the fraudulent intent of the grantor. 
—tKerns v. Washington Water Power Co., Idaho, 

Pac. 70, . 
47.——Intent.—The mere indebtedness of an 
owner of land does not deprive him of the right 
to sell it as he pleases, so long as he does not 
thereby intend to defraud his creditors.—Coffey 
v. Scott, Ore., 135 Pac.. 88. 

48. Frauds, Statute of—Writing.—Under the 
statute of frauds, the approval of a principal, 
when required to complete a sale made by his 
agent, must be in writing, where the price ex- 
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ceeds $50.—City Drug Co. v. American Soda 
Fountain Co., Ga., 79 S. E. 376. 


49. Hemicide—Common Purpose.—Where two 
or more enter into a common purpose to com- 
mit a misdemeanor, such as whipping another, 
and one goes beyond the common purpose and 
commits homicide, the others are not guilty of 
homicide.—People vy. Koharski, Mich., 142 N. W. 
1097. 


50. Husband and Wife—Estate by Entirety.— 
A conveyance to husband and wife, conveying 
an undivided ten-fifteenths to the husband, and 
an undivided two-fifteenths to the wife, who 
then owned the other three-fifteenths, held not 
to create an estate by entirety.—Blease vy. An- 
derson, Pa., 88 Atl. 365. 


51.——Joinder in Deed.—Where a wife joins 
her husband in a warranty deed conveying his 
separate property and the husband receives the 
consideration, the wife is not liable for breach 
of the covenant of warranty; it not being made 
with reference to her separate property or for 
her own benefit—Humbird Lumber Co. y. Do- 
ran, Idaho, 135 Pac. 66. 


52. Injunction—In Personam.—Injunction op- 
erates in personam, and a court of equity will 
not lend its aid by injunction for the enforce- 
ment of a right or the prevention of a wrong, 
in the abstract, without proof of a well-ground- 
ed apprehension of immediate or future injury. 


—Sorenson y. Norell, Colo., 135 Pac. 119. 


53. Insurance — Forfeiture. — Mere failure to 
pay a note given for an insurance premium will 
not forfeit the policy, where it does not provide 
for such forfeiture, though the note stipulates 
that non-payment at maturity will avoid the 
policy.—Columbian Nat. Life Ins. Co. v. Mulkey, 
Ga., 79 S. E. 482. 

54. Fraud.~—In an action 
ance policy, the insurance company has the bur- 
den of proving fraud by the insured in making 
proof of loss.—Coy v. Granite State Ins. Co., Me., 
88 Atl. 355. 


upon a fire insur- 


55. Landlord and Tenant—Termination of 
Lease.—The fact that a lessor had accepted rent 
from an assignee of the lessee did not terminate 
the original lease or release a chattel mortgage 
given by the lessee to secure payment of the 
rent.—Scher vy. Berkey, Cal., 135 Pac. 41. 

56.——Waiver.—Where a landlord on Novem- 
ber 2ist gives a 30-day notice to terminate a 
contract giving a right to operate a boot-black- 
ing stand and a checking stand in a hotel, and 
thereafter accepts rent in full for December, the 
notice hecomes inoperative.—Pappas y. Stark, 
Minn., 142 N. W. 1046. 

57. Lareeny—Bailee.—Where defendant broke 
open a letter intrusted to him to mail and ab- 
stracted money therefrom, he was guilty of lar- 
eceny.—State v. Ruffin, N. C., 79 S. E. 417. 

58. Libel and Slander—Innuendo.—An “innu- 
endo” cannot extend the meaning of words be- 
yond their natural import, but can only explain 
some matter already expressed, or show the ap- 
plication of the words.—Sturdivant y. Duke, Ky., 
159 S. W. 621. 

59. Slander per se.—A charge against a 
male school-teacher in the active practice of his 
profession that he courted his female pupils, 
kept them in after dismissing the boys, gave 
them candy, etc., held slanderous per se as tend- 
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to discredit his standing in his profession. 
W. 610. 


ing 
—Spears v. McCoy, Ky., 159 S. 

60. Malicious Proseeution—Burden of Proof. 
—In an action for the malicious causing of an 
attachment to issue, the burden is on plaintiff 


to prove malice and want of probable cause.— 
Crow v. Sims, Ohio, 102 N. E. 741. 
61. Master and Servant—Assumption of Risk. 


—That a coal miner knew that a track in the 
mine was defective and had reported it to the 
company, which promised to repair it, will not 
establish an assumption of risk by him unless 
the danger was so obvious that no man of ordi- 
continued to work 


nary prudence would have 
under the circumstances until the repairs were 
made.—Fuson v. New Bell Jellico Coal Co., Ky., 
159 S. W. 619. 

62.——Contract of Employment.—A _ verbal 
contract of employment for so long a time as 


the employer should use patent rights assigned 
by the employe was enforceable.—Shaw vy. Hud- 
son Engineering Co., Ky., 159 S. W. 653. 


63.———Contributory Negligence. — Where 
plaintiff, 16 years of age, was injured while op- 
erating a ripsaw, and the injury could not have 
happened had he pushed the board properly 
against the saw, or if he had had the guard pro- 
vided in proper position, he was guilty of con- 
tributory negligence, though defendant was also 
negligent in employing him in violation of Pub. 
Acts 1911, No. 220.—Pequignot y. Germain, Mich. 
142 N. W. 1092. 


64.——Employers’ Liability Act.—The accept- 


ance of benefits from a relief department does 





not prevent a recovery of damages for negli- 
gence under the federal Employer’s Liability 
Act of 1908.—Burnett v. Atlantic Coast Line R. 
Co, XA. & 3 &. Em Bt 
65.—Fellow-Servant.—In an action for in- 
juries to a servant by the fall of a defective 


scaffold, defendant was not liable if it placed at 
the disposal of its foreman and the men con- 
structing the seaffcld sufficient lumber from 
which they might have selected good material 
from which to construct a safe scaffold.—Bitt- 
Howie Roofing Co., Mich., 142 N. W. 1056. 
—Proximate Cause.—Where a master, en- 
gaged in logging, negligently fixed the trip line 
upon a block attached to a maple limb, and the 
breaking of the limb injured plaintiff, the mas- 
ter’s liability cannot be defeated on the theory 
that his negligence was not the proximate cauSe 
of the injury, but that it resulted from _ the 
catching in a forked log of the cable.—Woods 
v. Wikstrom, Ore., 135 Pac. 192. 
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Respondeat Superior.—A chauffeur in 
the employ of an automobile company, sent by 
it with an inexperienced purchaser of a car to 
take it through the crowded part of a city, as 
a part of its general business, may be found to 
have been its servant for whose negligence in 
running into a person on the trip, it is liable, 
though on the way he stopped, at the purchas- 
er’s request, to pick up articles bought by him 
for the car.—Dalrymple vy. Covey Motor Car Co., 
Pac. 91. 

68.——-Safe Appliances.—A master operating 
machinery must supply such appliances as are 
known, approved, and in general use, and a fail- 
ure so to do will constitute negligence.—Bird vy. 
Bell Lumber Co., N. C., 79 S. E. 448. 
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69. Mechanics’ Liens—Lessee.—Unless so pro- 
vided by the lease, the lessor cannot be bound 
nor his property charged with a lien by the les- 
see’s unauthorized act in having improvements 
made on the leased property.—Fisher v. McPhee 
& MeGinnity Co., Colo., 135 Pac. 132. 


70. Names—cConstructive Service.—Plaintiff’s 
title to land conveyed to him by “A. S. Dele- 
plane” was not affected by a decree and judg- 
ment roll including publication of summons 
against one described as “A. L. Deleplane.’”’— 
Gibson v. Foster, Colo., 135 Pac. 121. 

71. Negligence—-Proximate Cause.—Where a 
succession of events are so linked together as 
to make a natural whole, and all so connected 
in legal contem- 
plation the natural result thereof, the first neg- 
ligent act is the proximate cause of the result- 
ing catastrophe, although there may be inter- 
vening agencies, one of which is the act of the 
party injured.—Konig vy. Nevada-California-Ore- 
gon Ry., Nev., 135 Pac. 141. 

72. Purent and Child—Custody.—One parent 
cannot give the custody of a child to a third 
person against the wishes or without the con- 
sent of the other parent.—Zink v. Milner, Okla., 
136 Pac. 1. 

73. Partition—Improvements.—On a partition 
ef land, the party making betterments is en- 
titled to have the part improved by him allotted 
in his share, in which case he recovers nothing 


for the betterments.—Daniel y. Dixon, N. C., 79 
S. E. 425. 
74. Partnership — Dissolution Agreement. — 


Where partners, on entering into a dissolution 
agreement whereby defendant assumed all lia- 
bilities, estimated profits at about $1,200, with 
a probable loss of $600, actual losses of nearly 
$5,000 were so much larger than either party 
contemplated that the contract was clearly a re- 
sult of mutual mistake, and should not be en- 
forced.—Taylor v. Wrather, Ky., 159 S. W. 662. 

75. Holding Out.—When a holding out as 
partners is once established, the parties become 
liable to one thereby induced to give credit, not 
on the ground of direct representations between 
the parties, but upon the principles of general 





policy to prevent fraud.—Folks  v. Surletson, 
Mich., 142 N. W. 1120. 
76. Notice.—In an action on a note by an 





indorsee which was a partnership, the testimony 
of its president that he had no notice of any 
defect in the note or defense against it was not 
conclusive, as notice to any of the other officers 
would be notice to the partnership.—Bank of 
Bushnell v. Buck Bros., Iowa, 142 N. W. 1004. 
Partnership—Surety.—Where one partner, 
with the consent of creditors, sells his interest 
to the other, who assumes all partnership debts, 
the retiring partner becomes surety only for the 
debts, and is discharged to the extent of his in- 
jury, if the creditors permit the continuing 
partner to dissipate the partnership property.— 
Johnson v. Jones, Okla., 135 Pac. 12. 

78. Trading Partnership.—A trading part- 
nership is, generally speaking, one doing a bus- 
iness of buying and selling for profit. while 
those doing a business other than buying and 
selling for profit are nontrading.—Schumacher 
v. Sumner Telephone Co., Iowa, 142 N. W. 1034. 

79. Payment—Application—Where no appli- 
cation of a payment has been made by the 





77. 
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debtor, and none is established by the creditor, 
the court will apply it as justice and equity may 
require.—Van Sciever v. King, Mich., 142 N. W. 
1069. 

80. Principal and Agent—Authority of Agent. 
—Where an agent takes an order for personal 
property subject to the approval of his prin- 
cipal, no sale is completed until the principal 
approves the order, though the agent has ac- 
cepted part payment of the price, unless such 
payment has been paid to, and accepted by, the 
principal with knowledge of the terms of the 
order.—City Drug Co. ‘vy. American Soda Foun- 
tain Co., Ga., 79 S. E. 376. 

81. Seope of Authority.—An agent's writ- 
ten contract for the sale of land is_ void, 
where it includes terms not authorized by his 
principal—Spengler v. Sonnenberg, Ohio, 102 
N. E. 737. 

82. Principal and Surety—Release.—Where 
the owner of a building under construction made 
payments to the contractor in excess of the 
amount authorized by the contract, and failed 
to require affidavits provided for therein, the 
sureties on the contractor’s bond, as their lia- 
bility could not be extended, were discharged, 
regardless of how the change in the contract 
affected tnem.—Blackburn y. Morel, Ga., 79 S. E. 








83. Railroads—Last Clear Chance.—The only 
duty a railroad company owes to the driver of 
an automobile who crosses the track elsewhere 
than at a public crossing is to refrain from 
wanton injury and to use ordinary care to pre- 
vent injury.—Central of Georgia Ry. Co. v. Mc- 
Key, Ga., 79 S. E. 378 

84. Res Ipsa Loquitur.—Proof that proper- 
ty was destroyed by sparks from a passing 10- 
comotive creates a presumption of the railroad 
company’s negligence.—St. Louis, I. M. & S. Ry. 
Co. v. Weldon, Okla., 135 Pac. 8. 

85. Release—Fraud.—Where a master, to ob- 
tain a release, willfully misrepresented to the 
injured servant that the accident was unavoid- 
able, and that the servant had no redress, he is 
guilty of fravd which will invalidate the release. 
—Woods y. Wilkstrom, Ore., 135 Pac. 192. 

86. Replevin—Timber on Homestead.—Plain- 
tiff. who had entered on land of the United 
States for the purpose of acquiring it under the 
homestead laws, as he had a right, and who 
had continuously occupied it as such homestead 
for nine years, when defendant, without right, 
cut down trees theleon, then had sufficient in- 
terest in the logs to enable him to maintain re- 
plevin then brought for the logs, and this 
though the land was unsurveyed, and though 
he had made ro entry in-the land ‘Tice —Clo- 
quet Lumber Co. y. Burns, C. C. A., 207 Fed. 40. 

87. Sales—Public Policy—A_ seller of a 
wagon and team cannot, by condition in the 
contract of sale, require the purchaser to use 
them solely in connection with the seller's bus- 
iness.—Elijah & Winne v. Mottinger, Iowa, 142 
N. W. 1038. 

&88..—_Rescission.—_Where goods are sold for 
future delivery and prior to the time for delivery 
the purchaser notifies the seller that he will 
not take and pay for the goods, the seller may 
treat the contract as rescinded and sue for dam- 
ages sustained up to the time of the repudiation 
of the contract.—American Mfg. Co. vy. Cham- 
pion Mfg. Co., Ga., 79 S. E. 485 

89.——Transfer of Title—Where personal 
property is sold for cash, title does not pass un- 
til the purchase money is paid.—Bowen vy. De 
Loach, Ga., 79 S. E. 371 

90.——-Warranty.—Where an article is ordere* 
by a name importing no particular quality, and 
proves unsuited to the use intended, and for 
which the seller represented it to he suitable, 
the buyer is not bound for the purchase price, 
unless at the time cf the purchase he knew the 
real quality of the article——-Kerr Glass Mfg. 
Co. v. Americus Grocery Co., Ga., 79 S. E. 381. 

91. TVelezraphs and Telephones—Proximate 
Cause.—Failure of a telephone company to ex- 














ercise ordinary care to promptly furnish a sub- 
scriber with telephone connection renders it lia- 
ble for damages proximately resulting.—South- 
ern Bell Telephone & Telegraph Co. v. Glawson, 
Ga., 79 S. E. 488. 


92. Tender—Conditional.—A tender to a cred- 
itor asserting that the amount tendered is in- 
sufficient is not good, if coupled with such con- 
ditions that its acceptance will involve an ad- 
mission that no more is due.—Union Esperanza 
Mining Co. v. Shandon Mining Co., N. M., 135 
Pac. 78. 


93. Trover and Conversion—Mitigation of 
Damages.—In an action for conversion, a re- 
turn of the property to plaintiff and an accept- 
ance of it by him may be shown in mitigation 
of damages, if the property when returned was 
in the same condition as when taken and plain- 
tiff has suffered no special damages.—Whittler 
v. Sharp, Utah, 135 Pac. 112. 


94. Vendor and Purchaser—Marketable Title. 
—Where a vendor contracts to convey a mar- 
ketable title by warranty deed, and fails to ac- 
quire such title within the time limited there- 
for, such failure, unless waived by the vendee, 
is a complete defense to an action for an in- 
stallment of the price—Schlemmer vy. Nelson, 
Minn., 142 N. W. 1041. 

95. Vendor and Purchaser—Notice.—A pur- 
chaser of land is chargeable with notice by im- 
plication of every fact affecting the title and dis- 
coverable by an examination of the deeds or 
other muniments of title of his vendor, and of 
every fact as to wnich he with reasonable pru- 
dence ought to become acquainted.—Whistler 
v. Cole, 143 N. Y. Supp. 

96. Notice.—One purchasing property from 
the heirs of a person deceased, with knowledge 
that another claimed that a deed of the prop- 
erty to the deceased was intended as a mort- 
gage, is put upon inquiry and charged with 
notice of whatever right the claimant may have 
to redeem.—Beall v. Beall, Ore., 135 Pac. 185. 

97. Waters and Water Courses — Riparian 
Owner.—An owner of land abutting on a non- 
navigable stream owns to the middle of the bed 
of the stream, and, on conveyance of his land 
as including a given number of acres, the sub- 
merged land should be_ included. — Southern 
Power Co. v. Cassels, S. C., 79 S. E. 453. 

98. Wills — Attestation.— That a will was 
signed in the presence of the subscribing wit- 
nesses may be shown by other competent tes- 
timony, where they testify that they cannot 
remember, and even where one or more denies 
that the testator signed in their presence.— 
Brock v. Brock, Ga., 79 S. - 473. 

99.——Deed in Escrow.—A warranty deed in 
regular form and executed as such, but placed 
in escrow to be delivered after the grantor’s 
death upon certain conditions, cannot be treated 
asi: i kson y. Jackson, Ore., 135 Pac. 201. 

100.- Gifts to Class.—Residuary gift of per- 
sonal property to two sons and a daughter, “an 
equal one-third share each,” held not a gift to a 
class: so that on the death of one of the sons 
and of the daughter, both without issue, their 
lapsed legacies did not go to the surviving re- 
iduary legatee, but passed according to the stat- 
ute of distribution—In re Fassig’s Estate, 143 
N. Y. Supp. 494. 

101.- Limitation Over.— Where limitation 
over upon death of devisee can fairly be re- 
ferred to no event except his death, at which 
time the devisees are in being, the devisee takes 
a vested fee, which becomes divested, and vests 
in the substituted devisees on his death.—Chet- 
wood v. Chetwood, N. J., 88 Atl. 325. 

102.——Undue_ Influence.—t'ndue influence may 
consist of actual physical coercion or duress, or 
of the exercise of an overpowering influence 
upon a weak or impaired mind so that the will 
is really the will of another, but a will which 
is the result of affection or gratitude or which 
is obtained by legitimate persuasion is not ob- 
tained by undue influence.—In re Shaul’s Will, 
143 N. Y. Supp. 433. 

103. Criminal Law—Similar Offenses.—FEvi- 
dence of commission of similar offenses on sev- 
eral occasions prior to the date alleged in the 
indictment, but within a period of one year and 
four months, is admissible.—State v. Wallen, 
Minn., 143 N. W. 119. 
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